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Metro DRAFT
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Office of the Secretary ‘
Docket Management Facility -
U.S. Department of Transportation -

1200 New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140 :
Washington, DC 20590-0001 el &

RE: Advanced Notice of Proposed Rulemaking DOT Docket ID Number OST- 2009
and Notice of Proposed Rulemaking Docket ID Number OST-2009-0081

Los Angeles County Metropolitan Transportation Authority (LACMTA) welcomes the
opportunity to provide comments to the Advance Notice of Proposed Rulemaking
(ANPRM), Docket ID Number OST-2009 and to the Notice of Proposed Rulemaking
(NPRM) Docket ID Number OST-2009-0081. Comments provided by LACMTA are
in response to (1) counting credit for items obtained by DBEs from non-DBE sources
and (2) contract unbundling, (3) termination for convenience and substitution and (4)

Process of setting annual goals.

The Los Angeles County Metropolitan Transportation Authority (LACMTA or
Metro) recommends Option #1, leaving the basic structure of 49 CFR §26.55 as
it is. While §26.55 is inconsistent, the regulations explain the rationale for the
inconsistencies and based on our experience, we find the rationale in the

regulations to be justified and not without merit.

LACMTA'’s own files contain two examples justifying counting credit obtained
by DBEs from non-DBE souxces as is currently provided in the regulations. The
following scenarios are evidence of how 49 CFR §26.55 works to resolve DBE
compliance issues differently between two different sets of facts in two different

contracting situations.

Scenario #1

An LACMTA prime contractor wanted to enter into an agreement with its DBE
subcontractor whereby the prime would lease vehicles to its DBE (cars and
flatbed trucks). The prime sought permission to credit the leasing fees its DBE
subcontractor would pay them (the prime) towards the prime’s DBE
commitment. Metro disapproved the crediting of payments toward DBE
participation in this situation.
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The DBE'’s inability to provide the Prime this DBE credit became an obstacle for
vehicle leasing. The DBE subcontractor would have paid the Prime $500 per
month for ten vehicles leased from the Prime. The Prime would invoice Metro
for payments received from the DBE subcontracior. At the end of the lease, the
DBE subcontractor would have the option of purchasing the vehicles. This was
not an arms-length transaction.

Metro relied on the guidance provided by 49 CFR 26.55, in its response to the
prime and DBE subcontractor.

Scenario #2

LACMTA had to determine whether a DBE Prime, an accredited reseller and
integrator of network communications equipment, would be performing a
commercially useful function if its non-DBE subcontractor supplied major
equipment estimated at over 90% of the total contract cost. The DBE prime
would perform less than 30% of the work with its own work force = as required
in 26.55(c)(3).

LACMTA relied on 49 CFR §26.55(c) when considering the following facts:

1. The DBE prime was directed by Metro, in the solicitation, to structure
the transaction as it did with requirements stated as performance
specifications.

2. The DBE Prime was responsible for selecting, modifying, and
installing the equipment selected by the DBE and was respousible for
the equipment performing as specified.

3. The DBE prime used a profit margin and markup to calculate the
selling price of each line item included in their price bid.

4, The DBE Prime purchased the transmission equipment from the non-
DBE subcontractor.

5. The transmission equipment was shipped to the DBE prime for further
modification and upgrades to meet the performance standards.

6. The DBE Prime modified the equipment to perform to Metro
specifications before it was installed by the DBE Prime on Metro
premises.

Initially, LACMTA determined that, in accordance with §26.55, the DBE prime
did perform a commercially useful function. There appeared to be no evidence
that the DBE prime performed 30% or more of the total cost of the contract, as
required by of §26.55(c) (3). However, after analyzing and re-reading the
evidence, it was apparent that the DBE prime was responsible for execution of
the work scope and that the DBE prime carried out its responsibilities by
actually performing, managing and supervising the work to LACMTA’s
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performance standards. The DBE was in fact, responsible for negotiating,
determining quality and quantity, ordering the transmission equipment, paying
for the transmission equipment and installing it. There was no evidence
showing that the role of the DBE was limited to that of an extra participant in a
transaction since in this transaction there was no other participant. The DBE
prime alone was responsible for selecting the equipment suitable for Metro's
needs, planning and executing the modifications called for by the performance
specifications and installing the equipment as modified to meet the
requirements.

The different facts in each scenario meant that LACMTA came to different
conclusions, but both conclusions were based on the criteria readily available in
the existing language of 49 CFR §26.55.

Contract Unbundling

Unbundling is a technique that may help increase the opportunity for small
business participation on federally funded contracts. There have been
numerous attempts at unbundling LACMTA contracts, but few proven
successful, Unbundling of federally funded transportation construction
contracts in our opinion is likely to become a common practice in
transportation contracting by recipients of federal financial assistance only if
unbundling rises to become federally mandated.

To every extent possible LACMTA, believes that elements of DBE programs
should include procedures for facilitating cooperation among small and
disadvantaged businesses to enable them to compete for larger contracts.
Currently LACMTA does not have “best practices” examples,

Texmination for C . | Substituti

Establishing limitation on the discretion of prime contractors to terminate
DBE:s for convenience is an issue that LACMTA addressed in its DBE program
compliance manual. A copy of our DBE compliance manual is included in all
contracts awarded by LACMTA that have DBE commitments. The section of the
compliance manual specifies that primes at any tier may not terminated for
convenience and then perform the work with its own workforce or that of its
affiliate. Failure to comply with will prompt an investigation and administrative
remedies under the contract or Jaw,

LACMTA also relies on California State Public Contract Code 4107, which states
that A prime contractor whose bid is accepted may not substitute a person as
subcontractor in place of the subcountractor listed in the original bid, except that
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the awarding authority, or its duly authorized officer, may, except as otherwise
provided in Section 4107.5, consent to the substitution of another person as a
subcontractor.

If there is a necessity to substitute the DBE subcontractor, primes are “required
to provide written notice of any failure in. whole or in part to utilize listed DBEs
for whatever reason.” LACMTA is confident that the termination for
convenience and substitution language, included in LACMTA's contract
compliance manual adequately addresses concerns referenced in the ANPRM
and fulfills the objective of Section 26.53.

Response to Federal Register / Vol. 74 No. 66 / Wednesday, April 8, 2009 / Proposed
Rules (Docket ID Number OST-2009-0081) - Action: Notice of proposed rulemaking
(NPRM)

1. Process of Setting Annual Goals

LACMTA concurs with the fact that setting annual goals is time consuming and
we recommend submitting overall goals every three years. We no objection to
staggering recipient submittals, if this options allow time for the Department’s
review and feedback This options allows recipients ample time for data
collection, analysis and suggested adjustment for new opportunities.

Comments made in this correspondence are as a direct result of head-on challenges
we face as we meet and strive to improve implementation of LACMTA’s DBE
Program.

Cordially,

Linda B. Wright
Deputy Executive Officer
Diversity & Economic Opportunity Department

cc Tashai Smith, Metro
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tha propnsod provision regording consus
reporting would bo difficult becouse
many sducational radio brondeastars do
not have automated playlists but rather
thoir playlists ara croatod manually by
disc Jackoys as they play tho musie. Seo,
a.g., Commonts of WSOU-FM at 1-2.
Tho Judgos seek commont on tho
percontago of hrondcastars that do not
uge sulomated playlisie, Assuming
playlista are complotoly autemmuted, is
tho cost of proparing a Report of Uso
likely to rise for a Sarvice which movas
fram thie current 2-waoks per quarter
sampling poriod to full consus? If so, by
how much will such costs rise? Whal
spocifically accounts for any such
increasgef

For thoso onlities that do not use
sulomated playlists, what moans do
they uso for complylng with current
roporting roquirementst Is all
programming on colloga and ather
educational statlons done manually? Do
such stotions currontly have automated
playlist capubilities in placa? Tn othor
words, does manual progromming occur
siroply us @ mattor of croative choice?
Whaero a collogo radio station doas not
curronily have an nutomutod playlist
capability, what is the cost of obtaining
such a capnbllity? What tachnologios, if
any, are currantly omployed in
complying with tho curront
raquiremonts? Which companios offor
them and nt what cost? What changes,
{f any, would be requiraed to comply
with tho proposed census roporting
requirement? What are the likely cosla
that would bae roquired to move from the
curront roporting mothodology to one
that would bo roquired undar the
proposal? Is tochnology currently
avallgble that would permit entitios that
do not uso nutomated playllsis o
comply with tho propossd consun
provision? If a0, what companiea
provide such capabilities and at what
cosl? If such tochnology is not currantly
available, what would bo tho costs of
dovoloping it?

Datod: April 3, 2000,

Jomou Scatt Shodge,

Chiof, 1.S. Copyright Royalty Judye,

(FR Doc, ED=7050 Filod 4-7-00; 8:45 nm|
BILLING CODI 147072+

DEPARTMENT OF TRANSPORTATION
Office of the Secrotary

49 CFR Parl 26
[Docket No. QST-2000]
RIN 2105-AD7S

Disadvantaged Businesa Entorprise
Program; Potentls) Progrem
(mprovomonts

AGENCY: Offica of the Socratary (OST),
DOT,

ACTION: Advance notice of proposod
rulomaking (ANPRM).

SUMMARY: This ndvanco notico of
proposed rulemaking (ANPRM)
providos intercsted partios with tho
opportunity to commaont an fivo mattors
of intorost to participants in the
Dopartmont of Tranaportation’s
disadvantaged business enterprlso (DBE)
program, The first concorng counting of
itoma obtainod by o DBE subcontractor
from its primo contractor. Tho second
concerns ways of encouraging
“unbundling” of contracts to facilitate
purticipation by small businessos,
including DBEs. Tha thlrd is a roquost
for comments on polontial
improvomonrs 1o tho DBE application
form, and tho fourth asks for suggastians
rolatad to program ovarsighl, Tha fifth
concerns potentlal ragulalory actlon to
facilitnto cordficatlon far {leme sooking
to work ns DBEs In more than ono state.
Tha sixth concerns ndditionnl
limitations on tho discretion of prime
contractors to terminate DREs for
convaniance, onca the primo contractor
had commiitod to using the DBE as part
of lts shuwing of good laith afforts,
DATES: Comments on thig proposed rule
must ba rocaived by July 7, 2008.
ADDRESSES: You may submit commonts
{Identified by tho agancy namo and DOT
Dackot ID Number OST~-2009) by any of
tho following methads:

* Faderal eRulemaking Portal: Go Lo
http://www.reguletons.gov and follow
the onlinn Instructions for submitting
commonts.

» Mail: Dockot Managemont Faciliy:
U.S, Dopartmont of Transportation, 1200
Now Jorsoy Avenua SE., West Bullding
Cround Flaor, Room W12-140,
Washlaglon, DC 20590-0001.

* Hand Delivery or Courier: West
Bullding Ground Floor, Room W12-140,
1200 Now Joreoy Avonue, SE., betweon
B a.m. and § p.m. ET, Monday through
Frlday. oxcopt Federal holidnys.

¢ Fax:202-493-2251.

Instructions; You must include Lho
agoncy name (Office of tho Socrotary,
DOT) and Dockat numbor (QST—2009)

for Lhis notico ur tho boginning of your
commonts. You should submit two
copios of your comranis If you submit
thom by mail or courior. Noto thavall
commonts recoived will bo posted
withoul chango (o htp://
www.ragulations.gev Including any
oreonal Infarmation providod and will
Eo available lo intornot usarg. You moy
roviow DOT's complote Privacy Act
Statoment in tho Fedoral Rogilster
published on April 11, 2000 (85 FR
19477) or you may visit hittp.//
Docketsinfo.dot.gov.

Docket; For Internet access to the
dackaer to rood background documonts
ond comments received, go to http://
www.ragulations,gov. Backgroun
documente and comments recoived may
olso be viewed at the U,S, Department
of Transpartatlon, 1200 New Jersay
Ave., SE., Dockot Oporations, M=3n,
Woest Building Ground Floor, Room
W12-140, Waoshington, DC 205680-0001,
botwoon 0 a.m. and § p.m,, Manday
through Friduy, excopt Fedoral holidnys.
FOR FURTHER INFORMATION CONTACT:
Robort C. Ashhy, Doputy Assistant
Gonora) Counsol for Rogulation and
Enforcomant, U.S. Departmont of
Transportntion, 1200 Now Jorgny
Avenue, SE., Washington, DC 20590~
0001, Room W84=302, 202~366G~0310,
bob.ashby@dot.gov.

SUPPLENENTARY INRORMATION: The
Dapartment g holding a series of
cmtholder maootings to bring togothor

vima contractars, DBEs, and stoto and
ocal govorntmont reprogontutivos to
discuss wuys of impraving
administration of tho DBE program, As
a regult of thoga discussions, the
Dopartmant has issued, and will
continuo to consider, guidance
Questions and Answers to help
participants bottor undorstand and carry
out tholr rosponsibllities. Addrossing
othor issues raised in the discussions,
howevor, may require changes to the
DBE rules thomasalvos (40 CFR Parts 23
and 28). This ANPRM concarns fivo
such issues: (1) Counting of DBE credit
for itams oblained by DBE
subcontractors from othor sourcos,
porticularly tha primo contraclor for
whom thoy are working on o givon
eonlract; (2) waya of encouraging
rocipionts lo brank up contracts into
smallor picces thal can more easily bo
porformed by small businesses like
DBEs, known as “‘unbundling;” (3)
potential ways of improving the DBE
application and personel nst worth
(PNW) forms; (4) potontial ways of
improving program ovarsight, and (5)
potontlal ways of roducing burdaens on
firme sooking cortification aa DBEs in
mara Lhan ono state.


http://fitvvw.reiiulaUons.tiov
http://bob.ashby9dot.Qov
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Counting Crodit for Ttoms Ohtuinud by
DBEs Fram Nan-DDE Sourcos

Soclinn 26.55(a)(1) of tho
Dopurtmont’s DBE rule providos as
follows:

(n) Whon a DBE particlpates In o contract,
yuu [Lu.. thu reciptont] count only tho value
of the work actunlly parformad by the DBE
toward DDL gonla.

(1) Count tho untlra amount of that. portion
of a canstruction contract Lhat ia porformod
by tho DBE's own forcas. Includo tho cost of
supplioe and mntoriuls obtulnod by tho DBRE
for the work aof the cantract, including
supplios (purchunud or aquipmant lengod by
tho DBE (excopr. supplios and aquipmont tha
DBE subcontractar purchaaon or lonsns from
the prime contractor or ita ufflliato).

Tha preamble discusslon of this
provision sald thu (ollowing:

Tha valuo of work purformod by DBEs
thomsolvos ia doemot? to Include thu cost of
matorilals and supplios purchasod, and
oquipmont loagod, by the DBE from non-DRE
sourcod. For axample, if o DBE steol oroction
firm huya atoo] from a non-DBE
manulucturor, or leasos n crane from u non~
DBE constriction firm, thess costa gount
toward DBE goals. Thera ls ono pxcoption: {f
u DBE buys supplies or lousos oquipmont
from tho prima contrector on {te contract,
theso conts do not count toward DBE gonls.
Sovoral commaunts from primo contracrors
sugyostod thoae costs should count, but thia
situadon 14 luo prablematic, In our viow,
from an Indopendenco ond commorcially
usaful function (CUF) polnt of viow to pormlc
DBE crodit. 84 FR5115-18, Fobruary 2, 1090.

'This provision croates an intontional
incansistoncy betwoon the troatmont of

urchuses or leases of 1loms by DBEs

om non-DBE sources. If a DBE
contractor buys or ronta itoms from n
non-DBE saurco olher than tho prima
contractor, the recipiont counts thaso
itomg for DBE credit on tho contruct. If
a DB subcontractor buys or ronts the
snme itemns from tho prime contractor
for the DHE’s subcontract, the recipiont
does nat award DBE cradit for tha (tams,

Tha policy rationala for (his
provision, as tha proamble quotation
notes, is that permitting tho prime
contractor to provide an item to ita awn
DBE subcontroclor, und thon claim DBE
crodit for tho valuo of that item, ralses
issues concarming whether the DRE is
actually indepandont und porforming n
CUF. Suppoge Prime Contraclor A owns
an nsphalt plant and solla agphalt for a
highway construction projoct to DBE X.
Prime Controctor A llion claims the
vilue of the asphalt, which its own
plent manufactured, for DBE crodit. In
the Department’s viow at the timo tho

final rulo was ndoptoed, the asphall,
represonted a caniribution to tho projoct
by Prime Contractor A, not DBE X. The
rula treats tha asphall as material
provided by the primo contractor to tho

projoct and, consoquently, not part of
tho “work actually performed by the
DBE." Thoreforo, the rula dooe not
pormit it to ba counted for DBE crodit.

In 2007, the Department received a
raquog! from the Ohla Deportment of
Trangporiation for o program waiver of
this provision. The Dopartmont's
rosponso statod tho following roason for
donying tho raquaest:

In reviowing a walvor roguoot, tho koy
point tho Dapartmont considora is whathar
granting tho request would, In fact, uchiovo
tho obfoctives of the DBE rogulation, [n \hia
casq, the Dopartmont baelloves thot ft would
ha contrary to the rulo’s objoctivos for the
prino contractor 1o claim DBE crodit for tho
valuo of ita own nsphalt, just bocauso tho
odphult has pussad through tho handa of tho
NRBE subcontractor. Tho asphalt, in this
simnrinn, would not roprosant n contribution
(a tha prajoct by tha DL, but rather part of
tho primo contractor's work on tho projoct.

Such a rosult would bo contrary to o
primary purposo of 46 CFR 28.65, which Is
10 ansuro that DBE crodit is glvon only for tha
contribution to a projoct that the DBE ltgolf
mukoa. While granting tho walver might
pormit DBE subcontractors, primo
contructors, and ODOT ro rapart highor DRE

artctpation numbers than wauld athorwise
ho tho caso, the reported porticipation would
raprosont valuo addod by tho prime
contractor/asphalt manufacturer, not the DDE
wubcontractor, Doing so would hoeve thoe offoct
of pormitting primo controctors to moot, DBE
goals whilo mlalmizlng tho acrual
contributions they nood ta obtaln from DARs,

Some primo contructors and DBE
contractors havo objectlod to this
provision, both in correspondence with
the Dopartment and in the stakoholdor
meelng discussions. They assert that
26.55(a)(1) provents DBE firms from
succossfully compoting for projocts
Involving the purchaso of commodities
like asphall, concrete, or quarried rack,
aince l.go DBE crodit thoy cauld bring to
tha projoct would be limited to the
Installation and labor costs of the job
(likely a relatively ¢mall percontaga of
the ovorall contract). This is particularly
truo, thoy suy, whon thore are only ono
or two suppliers of tha commadily
within a rensonnble distance of tho DBE,
and thoss suppllers aro owned by or
affiliated with a primo cantractor, Glvon
that thero is o growing percoption that
independont sugpllors of cammadltios
of this kind aro bolng acquirod by largor
compnnios, many of whom are prime
cantractors, many stakeholders beliove
that this scenario is bacoming more
widespread.

Participants in tho stakoholdor
maoting discussions also suggoatod that
tho curront rule could also load Lo
competitive Inequitios botwoon prime
contractors. For oxamplo, supposn
Primo Contractor A has an asphalt
plonl—the only eno In the aron—and

Primo Conlraclor B doos not. Both are
bidding on a highway congrruction
contract on which thora ls a DBE gaal.
Prime Contractor A cannot count for
DBE credit the asphalt that 0 DBE
paving contrnctor buys, whilo Primo
Contractor B con. This makes it easfor
for B to mest the DBE goal on the
contract,

n thinking about this issue, we have
a quostion about normal industry
practicog on which we invite comment.
Supposo, on a prafect in which counting
DBE participatian ls not at isane (e.g., a
Fodoral-aid highway contract thot has
no DBE contract goal, a etnle-fundod
project to which the DBE progrum douy
not apply, a purely private-sactor
conlract), o prime contractor has a
subcontructor who will bo doing
installation work (e.g., paving, concrate
work). If the prima contraclor hos u
maonufacturing or distribution facility
for the commodity involvad, doos tho
prime contraclor cornmonly soll tho
commodity lo tho subcontractar, who
thon is reimbursed by the prime
contractor [or tho snlo prlco oa porl of
the subcontract prico? Alloenativoly,
does the prime contractor typically
simply make the commodity avuilable
on tha job site, hiring the aubcontractor
just. to do tho installation work? What
consldoratlons may nffoct a decision an
this maltor?

In rospanso Lo the concornas thet havo
boon oxprossed at tha gtnkeholder
meotings ond olsowhero, the Dapartmont
is seeking comment on four options. All
these options focus on the language of
the rogulation. Wo do not believa that it
le poesible to make a reasonable
Interpratation of the exdsting regulation
that would change the situation abaut
which some DBEs and prime contractors
hnrvn oxpressod cancern. For examplo,
wa do nol. holiovo that drawing a
diatinction bolwaon "supplios™ and
“materials,” a8 somo havo suggostod, is
viable. In the absance of “‘term of art”
definitiona of these words in the
rogulntion, wa rely on their common
moanings, which do not diffor
significantly. Moroavor, tho palicy
rationalo of soctlon 28.55(a)(1) reforrod
10 ahovo npplios oqually woll to asphalt
nnd othor gulk cammodItics,
construclion equipment, and other
items usad on a project.

Option 1: No change, Leavo tho
longuage of soction 268,55(a)(3) 08 It is.

ption 2: Loavo tho bagic structuce of
soction 26.55(a)(1) intoct, maininining
tho intenlional inconsistency betwesn
itams provided to a DBE by the primo
contractor on o given project and items
provided by another non-DBE sourco,
Howover, permil recipients to make
oxcoptions based on criteria stated in an
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amendment to tho rulo. Tha axcaptians
would atlow counting of itoms provided
by u prime conlractor to its DBE
subgoniractor under limitod
clrcumstances. For example, ona
crilorion for granting an excoption might
ho tho absonce of sources for an item in
u given geographic area other than a
primo contractor bidding on a project.
Anothar might bo a determination by
tho rocipisnt thul allowing itoms
orovided by s prime contractor te count
ar DRE crodit is necessary ta ensuro fair
competition umong primo contractors.
Tho Dopartment seoks commont on
whal eritoria the Department should
proposo i we pursue this option, as
will as what procadures an amended
rule should provide for recipionts’
axcaptlon procoessos.

Option 3: Amend the rula to parmit
{tams obtainad by DBEs for u contract to
bo counted for DBE credit regurdless of
their non-DBE source. This option
would ollminate the current intentional
Inconslstoncy by Eermitting items
oblained by a DBE from its prima
conlracior lo count for DBE cradit in tho
same mannor as itams obtainad from
othor non-DBE sources. This approach
would sotisfy the objections of somo
DBEs and primo contractors to the
oxisting counling provigion. It would
rosult In a lovel competitive playing
field among prime contractors and
among DBEs. It would probably lead to
higher reported DBE participation hut it
would, to somo oxtont, undormino the
principle that only the portion of a
conlract actually attributable to a DBE's
own work should b counled for DBE
credit,

Option 4: Amond tho rule to prohibit
itams obtained hy a DNE from uny non-
DBE sourco to be counted for DBE
credit. This oplion would oliminate the
curront inlontional inconsistoney by
saying that if u DBE obtains itams from
any non-DOE dource, whether the prime
contractor or o third party, those itoms
cannot bs countad for DBE credlt. This
approach wauld rosult in counting DBE
credit in all sin1ations in a way such
that only work actually porformed by
DBEs would resull in credit. It would
rosult in n lovel competitiva playling
field amang prime contractlors and
omong DBEs, but it would prahahly
rosult In rocipients having to sot lowor
DBE goals on some kinds of contracts
and to raporc lowor DBE participation
numbers,

One concorn mantioned in tho
stakeholdor mooling discussion of this
issuo 18 that being able to roport higher
total conlrect dollars=——avon If Lased, in
purL, on items providod by primo
contractors or othor non-DDE sources—
could bo beneficial 10 DBEs. This wos

said la bo tha enso beceuso, in effecl, it
lookod good on the rasumo of a DBE lo
eny that it had completed « relatively
large projoct. Doing so could moko it
eusior for the DBE to grow and build
copacity by being able Lo bid on largor
contracts in the future, get largor bonds,
etc, Tha Dopartmont saeks comment on
how real and important this fector ma
ba, and whothar it is a consideration tho
Departmont ehould trent as signilicant
in dotormining which option to pursue
on this issuo,

In rosponding to thia ANPRM, wo
Invitu interosted porsons o commant on
thoso four options, how the Departmonti
could hest structure whichaver oplion it
choaaos, ag woll as any othar options
that commenters think moy hava merit,

Contract Unbundling

For as long as tharé have been
programs designod to nssisl small ar
disadvantaged businesses in obtnining

overnmont contracts, ‘unbundling”

o8 boon mentionoed es a dasirable way
of anhancing buslnoss opporwnltios for
these businossos, The Small Businasy
Reauthorization Act of 1007 dofinas
contract bundling as " consolidating
two or mara procuromant raquiramonts
for goods or sorvices proviaously _
providoed or poerformed undor separato,
smallor contracts into o solicltntion of
offors for o single contract that g
unlikoly to be sultahblo for sward to o
amall businoss concorn.” Ry
“unbundling,” we mean broaking uE
largo contrncts into smaller pioces that
small businesses will find il oasier to
competo for and perform, as well aa
structuring contractng requirements to
onse compatition for small firms.
Unbundling cantracis 1s clred In tha
DOT DBE rogulation (soction
26.61(b)(1)) as one of the raco-noutral
maasurog thol raciplonta can ko Lo
help moet ovorall DBE goals.

In tho DBRE progrum, as in diroct
Fadera! proguroment, uabundling
histarically has boon oasier Lo pralse
than 1o implement. Tho reasons why are
not hard to understand, Contracting
agonciocs ofton beliove, with some
justificntion, that it {8 moro
aconamically officient to issue one larga
conlract than to Issua a sorios of emallor
contracts. Doing so may also roduce thao
administrative burdens of the
procurement procoss. In thia ANPRM,
tho Dopartment is secking comment on
what ateps—bayond using its bully
pulpit to ndvocate greater use of the
technique—the Dapartment might inko
to fastor unbundling.

For axample, would it be usoful to
add to Part 26 a roquiromont that
rociplonts’ DBE programs includo
speclfic policlos and proceduras to

unbundle contracts of a cortnln slza that
ara subjact 10 DBE rrogmm
raquiroments? In all dosign-build
eonlracts, or other typos of large
contracts involving a mastar or central
primo contractor, should thore bo
raquiremanta that tho prime contractor
onauro that some subconlracts oro
structured to facilitulo smoll business

articipation? When a rocipient Is
o1ting o mce-neutral contract (that 1s,
ono without a DBE contract goal),
should tho tarms of the solicitation call
on tho prime contractor to provide for
enough small subcontracts to muako it
possiblo for small businesses, including
DBESs, lo participeto more raadily? When
a recipiont bas e signiflcont race-neutral
component of Its ovoerall goal, should
the rocipiont bo roquiraed to ensure that
somo portlon of tho contracts that it
issuos aro gizod to facilitate smnil
business participation? Should
raciplonts includo, as an olement in
their DDE programs, praocadures to
focilitate cooporulion amang small and
digadvantoged businesses Lo onable
them to botter compete for largor
contracts (o0.g,, formation of joint
venturas among DBEs)?

'Tho Foderal iuquiuilion Rogulations
(PARs) have procaduras and crilorin
rolaled to unbundling in direct Fodoral
procuromont. Do any of Lthe FAR
provislons suggost useful ways of
approoching unbundling issues In the
DBEI prograrn?

The Dopartment sooks commont on
whethor uny of thess idous havo morit,
ae well as any other suggeslions that
interosted peraong may have to make
contracts mare accessible lo small and
disadvantogad businessas. It would be
useful for tho Dopartment to roceive
informotian on “best practices” that
roclfients havo succossfully
implemented to make contracta moro
accosgible to small businussos.

Rovised DIE Cortification Application
and Porgonal Not Worth Statemont

Under § 26.83(c)(7) of tha Regulntion,
firms applying for DBE cortificotion
must use the uniform certification
application farm previded in Agpsndlx
F without chango or rovision, The
application is inlended to provide
sufficient detalls concerning a8 firm so
that reciplonta can dotermine whethar
the applicant flrm is oligible for tho
program, Entrios aro provided ta coprure
dotnils cancorning the firm's
arigination; control by the
disndvnntoged owners; invalvement hy
diractors, omployoos, nnd othor
companieg in the firm's affairs; and
financlal/equipment arrangements.
Racipients are permitted (with approval
from the concernad Operating
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Administration) 1o supplomont the form
by requesting addidonal informuUon.

The Department Laked the unifarmity
roquirement seriously, Wo havo hoard
numoroua complainte from DBREs that
application mntorlals tnay differ widely
from stato ta sinto, We emphasize that
all UCPs must usa tho same, idantical
DOT form, withoul changu or addition
except as spocifically approved by an
Operating Adminigtrution.

a sook comment on what changos to
tho curront application form (Appendix
F) could be mado tg provido a mora
comprehonsive undorstonding of the
businese structure nnd oporation of the
applicant firm. In particular, whal items
could be added, revisad or eliminated so
that racipients can obtnin the
information thoy nood to adequately
nssess an applicant’s oligibility? We
note tha! several piocos of now
information placod on tho application
could be potontlally useful [or
determining ownory' oconomic
disadvantnga ond their ubility te control
their business. For axnmplo, an
applicant’s dote of birth would ussist in
dotormining a proper volue for
rotiromont assets under
§ 20.87(n)(2)(iii)(D), which accounts for
asaels that cannot bo distributed to an
individual withoul significant advorse
tax consequancos. Undar Internal
Rovenuo Sorvice guidelines, a pargon’s
ago is rolevant when making such a
calculation; yot the application and tax
matorial submilted in connoction with a
DEE cortlfication application doos not
contain tho applicant’s dato of birth,

Quostions 11 and 12 (found in Section

4 "'Control™) roquest information on the
firm’s managoment parsannel who may
porform a munagomont or suporvisory
function for pnothor businuss, or own or
wark lor nny other firma that have a
rolationship with the applicent firm. As
writton, these questions may not copture
othor typos of emﬂloymonl or nctivities
thot parsons may be commonly ongaged
in outsldn their rolo with the applicant
firm. We beliovo that the outsido
_activities of o firm's owner(s) and koy
ﬁersonnol aro highly relevant in
dotormining who at the firm controls
onch uctivity for which the firm is
sooking certification. I( an owner is
nbsont from the firm and porforms work
(paid or unpaid) alsewhare, this could
havo an impoct on thoe firm’s oligibility.
Whilo such information la commonly
placod on résumée sulimitted with the
application or obtnined during an on-
site visit, thig J» not always the case.
Also, not avery key porson submits his
or her rdsumé und it may be difficult to
determino tho number of houre davotod
to firm activites. Should tho appliention
Includo more detnlla concerning

ownors’ outside employmont or olhor
businoss donlings to includo o
doscription of the timo spont at theso
oporutions and an oxplanation af how
those activities do nol confilct with thols
ubility to manage the applicant firm?

A related omission is found in Saclion
3, Part B, Question 4, which asks for
owner's “famillal relationship lo other
ownars.” This oniry does not include an
ownar’s familial rolntionship to othor
emplayaos at tho flrm, any one of whom
may have financed the operation or
control koy aspects of the firm’s work.
This typo of information would not be
oblained without probing further during
an on-site visit. What itons could bo
addod to tho cortification application
that would clarify tho roles of the firm's
ownors and koy individuals? What
items ore miasing from the lorm that are
routinely nsked during the on-gite visit?
On such item is the firm's NAICS Code.
While an enfry oxists in Section 2 for o
deccription of tho firm’a primary
actvitles, h seoma nacessary far
cortification purposes for the firm and o
rocipient to dotormino which NAICS
Codaes are applicable. Wa invite
interasted peraons to comment on thegs
issuas nnd provide suggestions for
changes to the cortification application
form,

Tho foregoing paragropha have askod
for commont on clarifications or
addidons to the axisting application
form. Tho Department has olso hoard
concarns that the form, as currently
structured, is toa long and complox, to
the point of doterring firms from
applying for DBE certification. Tho
Dopartment geoks comment on whather
thera aro ways of algnlficandy
shortening or simplifying the form that
would continue to glve UCPs sufficiont
informatlon to make Infarmod daclelons
about firms’ oligibllity. Tf commantora
havo o0 modo! of an altornativo form In
mind, it would bo helpful if thoy would
provida a draft copy with thoir
comments,

We alao invite comments on an
appropriate parsonal net worth form to
bn used by each applicant ownor
clalming lo be socially and
ocanomically disadvantaged. The
curranl coriification application allows
opplicanis to submit tﬁoir own vorsion
of a porsona! not worth statornont, and
the Smoll Businoss Administration’s
“pargonal flnancial statement” (Form
413) is modl commonly used, SBA’s
form is tailored 1o It program and the
form’s heodnolo asks for completion of
tho statomont by each proprietor, or
limited partner with 20 parcent or more
interest and auch gonorol partnoer; or
ench stockholder holding 20 porcont or
more of voting stock; or any person or

entlty praviding o guuranty on the loon.
Thig varies gignificantly from the DEE
progrnm und hes ¢nuaad confusion, os
Part 26 roquiros that only disadvantaged
owners claiming ownorship of 51
porcont of the firm (or a combination of
disndvantaged owners holding n
majorlty interost) submit a personul nel
worth platamant. Confusion alga sloms
from tho naturo of the entrioa to bo
compleled by tho applicant, which are
misaing informaotion that recipients find
useful in vorifylng tho calculation of
aasols and llabilitles. This is particularly
tho ¢oso in tha Hsung of “real astute
ownod,” ag the form doee nol allow easy
ontry of multipla ownors, their relntiva
gharo of any mortgages, any home
oquily/secondary loon amounts, and
othor itoms.

Should Parl 20 spoclfy In gronter
dotail whal types of Informatian should
bs included on an applicont's personn!
not worth statament and what
ottachments should accompany tho
atatamont? What instructions cnn be
placad on tha applicnlion to olort
owners (and rocipionis) that all assots
ore relavant lo delermining o porson's
overall net worth? Instructions could
spacify that itams often overlooked or
mischoracterized aa a joint agset (such
n8 Individual rotiromont accounts,
which aro nover jointly hald, or Modical
Savings Accaunts) shonld ha includod
on tho slatomoni. In addltion, how can
ownaers adequulely explain whothor now
nesets wera purchased with dividends
or capital gains that are roportod In & tax
roturn, but not raflected on tho personal
not worth statement? What transoctional
dstails such as these should we requlra
applicants to repart? Aro there financial
documonts not nocessarily relsted ra a
porgan’s not worth that aro missing but
could ho rolovant to othor aspacts of tho
rule, such as W=2 "Waga and Tax”
slatamonls showlng romunaration of
ownars and parsonnol?

Wo aro awaro that an oxpandod form
may have the unintended consoquonce
of ndding lo the paperwork performad
by firms and tho longth of the ovarall
Infarmotion gathoring procaoss, two
{ssues that wo hope commenters will
also addross. As with the application
form, the Departmenl seeks conment an
whather there ars ways of significantly
shortening or simplifying the form that
would continua to give UCPs sufficient
information to make informod docisions
nbout applicants’ PNW, Il commonters
hove a model of an ulternative (orm in
mind, It would be helpful if they would
provide a draft copy with thelr
commonts,

The Dopartment also balieves strongly
thal PNW is not the only factor that
recipients should consider in
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detorminlng whathor an applicant iz
economically disadvantagod, As tho
Department has said in guidonce, there
may he sllualions in which the overall
financlal situation of an applicant can
roaagonably suggest that the applicant is
not oconomically disndvunlaged, oven
whan his or hor PNW fglls under the
$750,000 cap. For oxample, if an
individual owns @ $15 mijllion house
with & $14.5 million marigagn, or has
numaerous vacation propaerlios, or an
oxponglve yacht or harse broeding farm,
ot livos with fumily mambors whoso
ovident wenlth is quito high, a UCP
might reasonably cancludo that he or
gho is nol economically disadvantaged
ovon Lthough he or sho mnuy meet the
PNW requiremonts f the rule. Tho
Daparimant sooks commant on how best
1o apply and describa tho aconomic
disadvantago concept in its ruloa.

Pragram Ovorsight

Two stated objectivos of the DBE
ogram are (0 croate o loval playing
iald on which DBEs can compoto falrly

for DOT-asslatod contracts and o vnsure
that only firme that fully meet tho -
aligibility standarde nro parmitted to
participate ns DBEs. Unforlunately,
thogo objoctives havo al limes been
thwarled by DBE program fraund, fronts/
pass-throughs, and athor nefarious
schemas, which havo hoon subjects of
groat concern to tho Dopartment, In
2004, tho Secretary aof Transportation
ostablished a sonicr-lovol working group
to dovelop and ixaplomont strataglas for
onhanced complianco, enforcomont, and
ovorsight of the DBE program.
Combaling DBE fraud has bacome a
major emphasis acou for tho
Dopartment’s Office of the Inapoclor
General.

While offori a1 the Fedoral love] ia
very important, fraud provention begina
az the stato and local lovel, Wo sook
commoent on emonding tho rogulation to
roquiro reciplonts to take n mors hands-
on approach Lo ovorsecing the program.
The precise nalure of what this entnils
is Ltho subject of this portion of our
request for Information and we seck
Input on what rovisions could incroaso
the integrity of Lthe progrom and what
boat practicos oxlat that reclpients could
emulato. This includes specific language
that could be addad Lo address (1)
conflicly of intorest within a rociplont’s
cortification unit or UCP, (2) gonoral
aisndards and guidance for roviowing
thair DBE prograrn, (3) tho
lndoreudenco and compatenco of
cortiliers in the process, and (4)
objoctive and impartial judgmont on all
issuos nssocintod with tho DBE program.
If additlonal language would he to0
cumbersome, oro there difforoat

meagures that would achievo this samo
rasull?

Facilitating Intorstate Certification

Tha DBE progrom is a national
program, and many firms are Interostod
in working in moro than ono stato.
Hawavar, carlificalion proceods on a
stata-hy-staro bagis, with oach stalo’s
UCP aporating indopondontly. In the
stnkaholdor mootings and other forums,
DBEs and prime contractors have
frequently expressed frustratlon at what,
they view as unnocossery obslaclos to
cortiflcntion by ona stato of firmy
locatad (n ather statos. Thoy complein
of unnocassarily ropotitivo, duplicativo,
ond burdensome administrative
processes and what thay soe s the
inconsistent interpratotion of the DOT
rules by various UCPs. Thore havo boon
a number of roquoests for natlonwide
rociprocity or somo othor ayslom In
which ona cortificaton waa sufficiont
throughout tho country.

Tho Department believoa thot moro
should be dona 10 facilitate intersinte
cortiflcallon. Intarstato reciprocity hos
always boon authorized under Part 26
(see soction 26.61(0) and (), and in
1999 wo issued o Q&A oncouraging this
approach. To further encourage such
offorts, tho Dapartment issuod a Q&A in
2008, providing the following guidanca:

WHAT STEPS SHOULD RECIPIENTS AND
UCPs TAKE TO REDUCE CERTIFICATION
BURDENS ON APPLICANTS WHO ARE
CERTTFIED IN OTHER STATES OR
CERTIFIEDR BY SBA? (Podtod—0/10/08)

* It la the policy of the Departnont of
Trunapartation that unified cerdflcation
progroms (UCPg) should, to thu maximum
oxtent fonsibla, raduce burdons on firms
which aro cartified as DBEs In tholr home
stato und which sook cortification in othor
statod. Unnocossary barriora to certificntion
ucroas tho couny are contrary to tho
purpoaa of n nadanal program like the DDE/
ACDBE progrom.

* In particular, rocipionts and UCPs
should not unnecessarily raquiro tho
proparation of duplieativo cortificarion
applicotion packagos.

* Wa romind rocipiont and UCPs that tho
Uniform Cartificotion Applendon Forin I
Appondix F to part 26 MUST bo used for all
cortdfications. Tho rulas do not pormit
anyono to altar thia form or to uso o diffarent
form for DBE cortificotion purposas.

* Tho Dopurtmant strongly ancourngod tha
formation of roglonal cortificntion conanrtin,
in which UCPs in ono state provide
tociprocal cartification to firms cordfied by
othor mombera of the consortium.
Consortlum mombeors ¢hould maat and/or
n‘)ouk with anch othor froquontly to discuss
oligibillty cancorna and approachos to
common issues, to conduct tuining, and for
othor purponas, Gonornlly, thaso consortin
should ba oatablishad nmong states that nro
locatod In praximity to ano another.

* Tho Dopartrnant will closely monitor the
offorts of UCPs to reduco burdona on flrme
opplying for cortification outalda tholr hamo
statos, Tho Doportmont wlll dotermline ata
lator time whathar additlonal rogulatory
uctlon {s appropriate 10 Provont unnocosanry
cortificntion burdena.

Canifications From Other Staros

* For sltuations in which n firm cortiflod
In Stata A npplias for cartification in State B,
wa suggoat the following modal. Other
appronchos aro aleo posatblo, but tho
Dopartmont bollavoa etrongly that ol stutus
ghould put inte place procoduros to nvold
having firms certiflod in one state atort tho
application process from acratch in anothor
stata.

+ Roquoat that tho opplicont provide o copy
of tha full ond complota applicution packogo
on the boata of which Stuto A eortlfivd tha
firm. State B should requiro an nffidavit from
tho (Irm stoting, undor ponalty of porjury,
that the documontton ts idanueul w diot
providod to Stata A. It lu impartant that all
this moterlal be loglbla, a0 that State B can
roviow the packaga as if it were the original,

+ To onsure that Information is reasanably
contomporary, State B could have n provision
ltmiting this oxpoditod procoss to application
packogos filad with State A within threo
yoare of the applicatlon to Staro B.

+ Stato B should Instruct tho applicant 1o
provido ony updatos noedod to make tho
opplication matorinl current. (0.g., chongos in
parsenal nat worth of tha ownor, moro recent
tox returns, changes affocting ownorship and
contrall.

+ Stoto B ahould request State A's on-sita
roviow roport and any accompnnyin
mamoranda or ovnluntions. Staro A should
pramptly provido this matorial.

+ Stato U should cort)fy tho firm unless
changos in elrgumstoncos or facts not
avollable to Slate A Jusuly u diffuront result,
or unloss Stato B can artleulato o stroay
ropson for coming? to a diffarant result from
Stato A on tho same focts.

The Dapartmont la awara that In ano
casp, Virginla, Maryland, and the
Distrlet of Columhia havo eroatod a
“raclprocity” agresment willi raspact ta
DBE certification, though it does not
hove the “rebuttablo prosumption af
oligbility” fontura suggested in tho
Dopartmont’s Q&A. Thal is a Toature we
regovd as a koy part of an elfoclive
Intorstate certification system,
Othorwise, we are not aware of much
activity to focilitoto Intorstato
cortifications and thereby mitignte the
probloms of which DBEs have spokon,
UCP reprosantatives havo been vory
candid in snying that o lock of trust
among various stnto UCPs and a concurn
about the porcoivod unoven qualicy of
cortificatlons are ohstaclos to such
action,

Anothar ohataglo to offactive interstato
certification, and to offective ovorsight
of cortifled firms gonorally, is the
apparont ago of mang onssile review
roports. A {irm may ba certified in State
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A in Yeor 1, with no updalo of the on.
gito reviow for innny yours QioroulLor.
When the firm upplios to Stato B oight
yours lalar, Stuto B doos not have a
reusonably recont on-vile review roporl
10 ugo In dotarmining whether tho Hrm
is oligible. Bvan Stals A doos nal. have
rocont Information to rely upon in
determining whether the firm remains
aligible. The Departmont seoks comment
on whothar it would make sense to
requira an update of each on-site raview
report at cerlain intorvals, such as ovary
threo or fivo yonrs. Tho Departmont alao
sooks comment on the impact of such o
roquiromont on UCP resources.

The Department seeks commont on
whether we should propose a rogulatory
requiroment along tho linea of tho Idea
suggeated in tho Q&A to bagin 10
surmount the obstaclas to facilitating
intorstate cortification, Wo olso wolcame
1doas about oihor polontial appronches
to tho issuo,

Ovor the yoeurs, interested porsons
have raised Lho idoa of aither
nationwide certification rocipracity or
Federalizing the cortification procuss.
Notionwido rociprocity raises concerna
oboul ficms engaging in forum shopping
to find the “easy graders’” amang
certifying agencies. Foderalizing
certification. such os having a unllary
certification systom aparatod by DOT,
may raise significant rosourco issues.
Such an approach could also rasult in
logs local “on Lthe ground”’ knowledgoe of
the circumstances of applicant firma,
which can be a valuablo part of the
certification pracess. The Dopartment
socks commaont on how, if at all, theso
lssuos could bo addressed, and whathar
there is merit in one or anothor
nationwide approach (o certillcation.

Torminations for Convenionco and
Subgtitution

Currently, section 26.53(f)(1) tolls
rocipients to

* * * roquire that o prime contractor not
torininato for canvenienca a DDE
subcontractor listud in reaponso to poragraph
(b)(2) of thia soction (ar an npproved
subsrituto DBE firm) and thon parform tho
work of the terminatod subcontract with {ta
own forges or thoso of an affllluto, without
your prior written consont

Undor soction 26.53(£)(2),

Whon & OBE suhcontractor i torminatad,
or fully to camplota {ts work on the contruet
for any rouson, you [tha recipiont] must
raquire tho primo cantractor ta mnko good
foith efforts to substituto for tha ariginal DBE.
'Thege good fnith offorts shull be diractod ot
finding anather DBE to porform ut loast tho
sama amount of work undor tho contruct as
the DBE that was forminatoed, to tho axtent
oouded to maat tho contract goal you
estnblishod for tho pracuremont.

In rocent years, particlpants in the
DBE program have informally told tha
Dopartmanl of what thoy, and DOT stalf,
rogard o4 a growing problem, For
axample, & primo contractor accapls
DBE Firm A and lists it as the firm that,
will mout lis DBE contract goal, Firm A
exponds t!mo, ofTort, and monoy to
prapare to porlorm tho contract, aftar
signing a lottor of intont with the prime
coniracior, Then, after contract oward or
axocullan, the prime terminatos Firm A
far convanience and substitulos DBE
Firm B, whose participation la sufflelont
to meet tho an

Thora could be varlousg roasans for
such on uclion. For oxampla, the prima
may have baon able o nogotiale o lowor
prico with Firm B, or tho primo has an
oslablishod rolationshlp with Firm B,
and Fitm B has just bocome avalloblo to
petform the work. In any cose, Firm A
is left out in the cold. Becauso tho prime
contractor did not torminato Firm A for
convenionco and then perform tho work
iteelf, tho rocipient did not, undor
saction 26.53(/)(1), have (o sign off on
the substitution. Becauso tho substitute
firm fe ilsalf a DBE, the prime contractor
mot l1s good falth offorts obligation
undor goctlon 26.53(f)(2).

Wau are olao aworo of another concern.
Suppase DIE Firm C is performing o
subcantract (0.g,, In paving). The
roclplonl issuoe a change order,
rosultng In o slgnificant Incremont In
the paving work Lo bo dono on tho
contracl. The prime contractor, rather
thon assigning thia additionnl work to
Firm C, either doas the work itsolf or
assigns il to another DBE or non-DBE
subcontractor, In this situation, Firm C,
which 18 olrendy on the Job, and on
which the primo contractor relied for its
original DBE goal achlevemony, is
donlad tha appormunity for ndditional
work and proll; ’

The Deportmant is seoking commant
on whathar wa should mudil?y saction
28,63 to provide groator involvement by
raciplonis in theao situations. For
oxamplo, wo could propoge that, when
o prime contraclor hos rollod on a
commilmont Lo o DBE firm to moot all
or port of a contract goul, the primo
contractor could not torminate tho DBE
firm for convonionce without the
rocipiont’s written approval, based upen
o finding of good causo for tho
tormination. This would bo Lruo
whalhor Uio prima contractor proposad
to roplaco the DBE's participation with
ancther DBE subcontractor, a8 non-DBE
subcontractor, or with Lhe primo
contraclor’s awn forcos, Likowlso, wo
might. propase amonding goction 26.53
to requlre Ltho rocipiont to spprovo o
daclsion by n primo contractor ta glve a
significant incromont in the work (0.g.,

18 tho reeult of a chango order) ussignod
to a DBE subcantracior on which the
primo contractor had roliod to meet nll
or port of ita contract goal o any porly
othor than that DBE subcontractor. The
purposo of thoso idong wauld ba to make
more moaningful tha commitmont to a
parlicular DBE firm that tho prime
conlraclor made as parl of the contract
nward process. Wa nlso saok commant
on ndding a similar requiromont for pro-
award subetitutions in tho casa of
negotintod pracurements.

The concopt an which we aro seoking
commont would concern sltuations
whare thore is a cantract goal in o
solicitation for the contract. We da not
now contamplale proposing such a
provision with rospoct to race-neutral
contracts, In which thero was not a
contruct goal, Howaver, we do sook
cammonts on whather a concopt of this
kind should apply to rnco-neutral
contracts. Wo also soek comment on
whothor wo should proposo uny crilorin
for raciplents to apply in dociding
whather to approve a substitulion, end
on what such critoria might ba,

Rogulatory Analysos and Notices

This ANPRM is a nonsignificant rule
under Execulivo ordor 121186, becauso
any notlce of proposed rulemeaking
rosulting from it will not impose
slynlficont costa ar burdens on rogulaled
porties, Nor will an NPRM thot may
follow this ANPRM hava significant
economic offocts on o substantial
numbor of smoll ontities, While the DBE
program focuses an amall entitios, tho
ANPRM saeks commant on mossuros
that would havo tho offoct of reducing
odmlaistrative burdens on small
ontiliea. Al tho timo of tho NI'RM, tho
Departmont will dotormine whether it is
nocoseary to conduct a Regulntory
Flexibility Analysis.

This ANPRM doos not include
information colloction requiremonts
subject to the Paperwork Roductlon Acl.
Tha Deparirnoent dees nol anticipato
offocts on stato and local govornmants
sufficiont ta invoke requiremants under
the Federalism Executive Ordor.
Rocauso I I8 based on civil rights
gtatutes, this nulomaking is not subjoct
to tho Unfunded Mandatos Act,

Tho Department secks commont on
any issuos rolatod 1o tho application of
thoso or othor cross-cutting regulatory
pracoss roquiroments ta rulomaking on
Lhe aspects of tho DBE program covered
by this ANPRM,
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Tssued this 26th day of Morch 2004, ar
Washington, DC.

Ray LaHood,

Secretary of Transportation,

(FR Doc. Eb-7603 Filod 4—7-08; 8:45 am]
DILLING CODT 4910-0X-P

DEPARTMENY OF TRANSPORTATION
Office of the Secretary

49 CFR Port 26
[Docket No, OST=2008-0081)
RIN 2105~AD76

Dleadvantagod Business Entaerprise;
Overall Goa) Schodule and
Substitutlon

AQENCY: Office of the Secretary (OST).
DQT.

ACTION: Notlco of praposod rulomaking
(NPRM).

SUMMARY: Thig notice of proposed
rulemeking (NPRM) would propose to
improve administration of l.ﬁo
Disndvaningod Businoss Eatlorprise
(DBE) program by calling upon
rocipionts of DOT financial assistanco to
transmit overall goals to the Dapartment
for approval every throo yoars, tathor
than annually,

DATES: Commonts on this proposad rule
must be received by fuly 7, 2000.
ADDRESSES; You may submil comments
(dontiflod by the agoncy namo and DOT
Dockot ID Numbar OST-2009~ ) by
any of tho following methods:

» Foderal ollulemaking Portal: Go to
www.regulalians.gov and follow the
online instructions for submitting
comments,

¢ Mail: Dockot Managomonl Faeility:
U.S. Departmont of Transportalion, 1200
Now Jorsay Avenue, SE., Wesl Building
Ground Tloor, Room W12-140,
Washington, DC 205900001,

* Hand Dolivery or Courier: West
Bullding Ground Floor, Room W12-140,
1200 Now Jarsay Avenuo, SE., botwoan
8 o.m. and § p.m. ET, Monday through
Frid?v. oxcopt Federal holidays.

» Fox: 202-493-2251,

Inslructions: You must include the
ngency name (Office of tho Secrotary,
DOT) and Docket number (OST—
2008~ ) for thia notica i tha boginning
of your commonts, You should submit
two copies of your comments if you
submit thom by mail or courier. Nota
that all comments received will bo
posted wilhaul change to
www.regulations gov including any
porsonal informntion providod and will
be available to Intornot usors. You may
review DO'T"s complolo Privacy Act

Stalomont in the Foderal Roglstor
published on April 11, 2000 (85 FR
10477) or you may visit http.//
DockotsInfo.dot.gov.

Dockst: For intornot accoss Lo the
dacket to road backgraund dacumeonts
and commonts recoivod, g 1o
www.regulutions.gov. Background
documents and comments raceived may
olso ba viowed at Lhe U.S. Department
of Transportation, 1200 Now Jarsoy
Avo., SE., Dacker Oporations, M-30,
Wost Building Ground Floor, Room
W12-140, Washingion, DC 20500,
between 9 0.m. and 5 p.m., Monday
through Friday, except Fodorn) holidays,
FOR FURTHER INFORMATION CONTACT;
Roborl C. Ashby, Deputy Assistant
Gonornl Counsel for Rogulotion and
Enforcamont, U.S, Departmont of
Transportation, 1200 Now Jersay
Avonuo, SE., Wnshington, BG 20880,
Room W64-302, 202-366=0310,
bob.ashby@dot.gov.

BUPPLEMENTARY INFORMATION:

Tha currant DBE rula (48 CFR part 26)
roquires rocipianis o submit overall
gouls for reviow by tho applicoblo DOT
opornting administration on August 1 of
oach yoor. Tho procoss of setting annun)
ovorall gonls can bo time-consuming,
particularly glvon the requiremonts for
public pariicipation by tho racipiont.
Tho Dopartmont’s axperionco has beon
thot muny gools aro submitted after the
Auguat 1 dato, and tho Dopartment’s
workload Involved in roviowing annual
goale from 52 stato dopartmonts of
transportation and hundrods of transll
authoritios and airports haa ofton
rosultad In dolays in the Dopartment’s
rosponso (o raciplants’ submissions.

In the Dopartmont’s 2005 oirport
concossione disadvantaged business
entorpriso (ACDBE) regulation (49 CFR
poct 23), tho Doporiment ostoblished a
ataggerad three-yoar schodulo for tho
gubmission by virports of ACDBE goals.
The purposo of this provision was to
bettor manage the workloods of both
airporte nnd tho Foderal Aviation
Administration (FAA), This approoch
appaoors lo hova haoon succasgful in
achioving that objoctive, and wo aro
now proposing to establish a similar
aystem for Part 26 DBE goals. We soek
comment on whether such a system
should, like Its Part 23 countarpart,
pormit operating adminigtrations to
grant program waolvers for dlfforont
schadulea that rocipionts suggest.

Undor the propasnl, ench Part 26
raclpiont would submlit an ovarall goal
every threo yonrs, based on a schedule
ostablishad hy tho aporating
adminlstrations, Soma recipionts would
submit o gonl in August 2000, as per tha
existing raquiremont. Othars would not

submit on ovorall goal until August
2010, and others not until Augusl 2011.
With rospect Lo airports, FAA would
arrange the schodulo sa that an alrport
would nol have to submit both o Part 23
and Part 28 gool in tha samo yoar. The
Dopurtment saaka commont on the
concopt of submitting DBE goals avery
throo years as woll as the proposod
schedulos [or submission. Wo also saek
commant on whelhor the rule should
provido for annual roviows of goals or
adjustments for now opportunilios,
similar to what Is provided in saction
29.45 of tho airport concosslons DRE
rule.

Rugulatory Annlyses and Notlcos

The Departmont has determinad thal
this action s not considored a
sign!ficant regulatory action for
purposas of Exocutive Order 12866 or
tho Dopartmeant’s regulslory policies and
procedures. The NPRM would oase
administrative burdons on recipiants by
reducing tho frequency of overnll goal
submissions and would improve
protoctiang for DBE subcanteactors by
roquiring recipisnl spproval of certaln
contructing actions,

The NPRM would affoct some amall
entitlos, easing administrative burdens
relnted to gon) submission on any
recipionts thot ore congiderad small
ontitios and enhancing contracting
procoss protections for DBEs, which are
smnl] ontitlos. Howaver, the oconomic
offocrs of those changos on small ontitios
ore negligible. For thal rengon, the
Departmont cordfles that the NPRM, if
mado final, would not hovo o significont
oconomic impact on u substonticl
number of smsll ontitlos.

Tho Doportment has analyzod Lhia
propased action in accordnnco with tho
principles and critoria contained in
Execulivo Ordor 13132, ond has
dotermined that tha proposod
amendmnents ure consistent with the
Exocutiva QOrder ond thul no
congultation is nocossary. This NPFRM
doea not proposo information colloction
requirernents covorod by the Paperwork
Roduction Act.

List of Subjocta in 48 CFR Part 28

Administrotive proctico and
procaduros, Ajrports, Civil rights,
Govornment contracts, Grant
programs—transportation, Highways
and rands, Mass transportation,
Minority businoess, Roporting and
rocordkooping requirements.
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